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CURRENT TOPICS 


Ratio Decidendi and Obiter Dictum 

IT seems that one of the most puzzling of the problems 
that face judges, in considering which authorities are binding 
on them and which are not, is the disentanglement of ratio 
decidendi from obiter dictum. It is the former which is binding, 
and the latter merely has persuasive force. Even in the lower 
courts judges have been known to reject mere obiter dicta, 
and advocates have reason to be grateful to Professor G. W. 
Paton and Mr. G. SAweEr for their brilliant and comprehensive 
analysis of the present position in an article in the October 
issue of the Law Quarterly Review. The first part of the 
article, which deals with Commonwealth cases, is a little diffi- 
cult for the English reader, but the examination of the House 
of Lords case of Young v. The Bristol Aeroplane Co., Ltd. 
[1946] A.C. 163, which dealt generally with the question as 
to what authorities are binding and what may be rejected, 
and cases like Haseldine v. Daw [1941] 2 K.B. 343, and 
Minister of Health v. R.; ex parte Yaffé [1931] A.C. 494, 
in which judicial differences of opinion are apparent as to what 
was obiter and what ratio in previous authorities, will be 
specially interesting. Without making further references to 
the learning and wisdom in this admirable article it is sufficient 
to say that it would seem that in the authors’ view the trouble 
arises because the courts are not always clear enough in their 
language, and that they could diminish difficulties by resting 
their decisions expressly on particular grounds, and expressly 
stating that they therefore find it unnecessary to decide 
other grounds, even though they may express opinions as 
to those. 

Solicitors’ Correspondence 

Ir is elementary that the one type of case above all others 
in which it is inadvisable, and even on most occasions 
improper, to write a letter before action, is a divorce case, 
except perhaps where restitution of conjugal rights is sought. 
Obviously, the essence of divorce as it is still understood in 
the courts is that the parties are at arm’s length, and the 
statement in the petition, supported by the petitioner’s oath, 
that there has been no collusion or connivance may easily be 
stultified, or at least thrown open to question, by a letter 
from a party or his solicitor to his opponent. Fortunately 
solicitors understand this very well, and practitioners will 
rarely, if ever, have heard of or experienced a case in which 
such a letter figured as was written by a solicitor to a husband 
and read out in Mr. Commissioner TYNDALE’s court on 
16th December. The letter stated that the solicitor had 
been instructed by the wife, and asked the husband whether 
at any time he had committed adultery, warning him at the 
same time that he was not obliged to answer the question, 
and stating that, if he had, his wife would take divorce 
proceedings against him at her own expense and would not 
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ask for alimony or maintenance. Mr. Commissioner Tyndale 
characterised the letter as grossly improper, especially as 
the solicitor was an officer of the court. We respectfully 
agree, and would add, in fairness, that it would be difficult 
for anyone with divorce experience to remember a case in 
which solicitors had been guilty of a similar impropriety. 


Law Reform (Personal Injuries) Bill 

One of the amendments proposed by Viscount SIMON on 
the committee stage of the Law Reform (Personal Injuries) 
Bill in the Lords on 16th December, 1947, and agreed to, 
reads: ‘“‘ Any provision contained in a contract of service 
or apprenticeship, or in an agreement collateral thereto 
(including a contract or agreement entered into before the 
commencement of this Act) shall be void in so far as it would 
have the effect of excluding or limiting any liability of the 
employer in respect of personal injuries caused to the person 
employed or apprenticed by the negligence of persons in 
common employment with him.’”’ Viscount Simon said : 
“Tf you lay down a law such as we are laying down, which 
secures to the workman his rights in certain respects, generally 
speaking you ought not to leave it open for a private bargain 
to be made between the employer and the workman by which, 
in return for some benefit—and possibly, some substantial 
benefit like a contribution to an insurance fund—an agreement 
whereby the workman waives his rights is reached between 
the parties .. . in cases where the relation between the 
two parties is extremely unequal, it is not reality of freedom 
which you always get.’” The LorD CHANCELLOR expressed 
his thanks to Viscount Simon for the amendments. 


Stock Exchange Commission Sharing 

BROKERS, it seems, are divided on the subject whether it 
is right for them to share commissions with solicitors. A 
letter to the Financial Times of 10th December, from 
“Tommy,” referred to a statement by The Law Society 
that solicitors would have to make a charge to clients in 
connection with Stock Exchange business, were it not for 
the share of commission they receive. He referred to this in 
no complimentary terms. “ It would be interesting to learn,”’ 
he wrote, “ the legal quibble by which they reconcile this 
practice with the Stock Exchange Regulation No. 199, s. 4, 
which states: ‘ A broker may not share his commission with 
an agent if the agent’s share is divided with or allowed to 
his principal or any other person’.”” “Client ’’ followed, 
in the same paper, on 11th December, with a letter 
characterising the case for the solicitors as “ far-fetched,”’ 
and stating that originating changes in trust investments 
was not the solicitor’s duty, but the trustees’; that solicitors 
do, in fact, charge (‘and quite rightly’) and that it was 
improper for solicitors to have a monetary inducement, 


1 





684 THE SOLICITORS’ 


whether disclosed or not, to advise a change of investments. 
The internal contradictions in these criticisms are clear on 
the smallest examination. Solicitors, it appears, are quite 
right in making an improper charge for doing something 
which it is their duty not to do. ‘‘ Member,” on the 
19th December, gave the most practical answer. He wrote: 
““ My firm gets a substantial amount of business from solicitors 
and accountants, but none at all from the banks. If, there- 
fore, we will not be permitted to share our commission with 
them the business will go to the banks and be lost to us. 
The only firms who will benefit are those who already receive 
business from the banks.” 


Control of Mineral Working 

In circular No. 36, issued by the Ministry of Town and 
Country Planning on 24th November, 1947, to local planning 
authorities, county councils and joint town and country 
planning committees in England and Wales, reference was 
made to circular No. 32 and to the Provisional Town and 
Country Planning (General Interim Development) Varying 
Order, dated 3rd June, 1947, whereby the provision in 
para. 5 (c) of Pt. I of the Schedule to the Town and Country 
Planning (General Interim Development) Order, 1946, was 
extended in operation for a further six months from 30th June, 
1947. Existing quarry undertakings of which the develop- 
ment was permitted to continue under the foregoing Order 
were thus authorised to continue working until 31st December, 
1947. It would not, however, be possible, the circular stated, 
to settle the future of existing quarries by the 31st December, 
1947, and it is essential that mineral production should 
continue unimpeded. The Minister has accordingly decided 
that it is desirable to extend further the period of permitted 
development so as to permit the continued working of existing 
quarries until the Town and Country Planning Act, 1947, 
comes into force. 


Human Rights 

THE progress of the deliberations of the United Nations 
Commission on Human Rights, at Geneva, is of interest to all 
lawyers, who are more aware than othe1 classesin the community 
of the manner in which those rights are secured to individuals 
in the countries subject to the English common law and 
similar systems. At midnight on 17th December an Inter- 
national Bill of Human Rights incorporating two separate 
draft documents was accepted by the Commission. The 
first document is a declaration and is cast in looser language 
than the second, which is a convention, but contains a number 
of additional provisions advocating social justice in standards 
of living, education and leisure. The convention, which is 
made applicable to colonies or overseas territories, provides 
that no person is to be deprived of his life except in the 
execution of the sentence of a court. Mutilation and torture 
are declared illegal, as are also slavery and, with certain 
reservations, forced labour. In all criminal charges, it is 
provided, there must be a fair hearing before an impartial 
tribunal. There are guarantees of freedom of religious 
worship, conscience and belief, subject only to necessary 
legai limitations, and also of the rights of assembly and 
association. The real problem will be the enforcement of 
these rights. In the courts of this country, writs of 
habeas corpus, orders of certiorari, mandamus or prohibition 
and actions for damages for malicious prosecution and false 
imprisonment are available to protect the rights of the 
individual. To what courts will members of oppressed 
minorities appeal in the future in order to obtain more than 
the expression of a pious hope or an ineffective protest ? 


International Law and the U.S.S.R. 

The Times has rendered a signal service to the cause of 
peace in publishing in the issue of 11th December an article 
by a special correspondent on the impact of Soviet principles on 
laws among nations. In spite of their veneration for State 
sovereignty, the writer observes, Russian authorities do not 
deny either the reality or the binding force of international 
law. They do not, however, accept all customary rules without 
exception, but claim a right to repudiate such as are not in 
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accordance with their principles of justice, equality, indepen- 
dence and the like. The roots of this conflict lie, it is stated, 
in the difference between the Western and Soviet views of 
the whole nature of law. The Soviet civil code refuses 
protection to any rights which are “ exercised in conflict with 
their social and economic purpose.”” The fundamental faith 
of Russian life is that the individual is better served by 
perfecting the whole community, of which he is only a 
transient part. It would be unfair to suggest, the corre- 
spondent states, that all Russian quarrels with traditional 
international law are unfounded. There are, he continues, 
a number of subjects in which factors such as State ownership 
of property or State monopoly of foreign trade may necessitate 
modifications of hitherto accepted rules before Russia, and 
States with similar social systems, can reasonably be expected 
to abide by them. ‘‘ There is great need in international life 
for impartial interpretation of the law,” the writer concludes, 
“if it is not to become a mere tool of national policy, and 
it is therefore much to be hoped that the Soviet Union will 
lend its support to the new International Court of Justice 
with greater readiness than it has hitherto accepted arbitration 
and judicial settlement as instruments of pacific relations.” 


Restitution of Seized Property 

HoweEVER difficult it may be to carry out in practice, the 
principle of restitution of property seized by the Nazis is one 
which has been made part of the law wherever German 
depredations have occurred. It is a rule of elementary justice, 
and solicitors who have clients who have suffered from loss of 
property will be glad to hear of a recent order by the British 
Military Government in Germany under which persons who, 
because of their race, nationality, religion or political views, 
were deprived of property by the Nazis, may now claim 
restitution of it. The same order provides that anyone in 
Germany who has, or has had since 1933, possession, custody 
or control of such property, shall declare it within the next 
six months. Similar declarations must be made by persons 
who have knowledge of specific transfers of property under 
duress. The order is the subject of an announcement by the 
Foreign Office, and all who are interested are invited to apply 
for further information to the United Restitutions Office, 
8 Fairfax Mansions, N.W.3, or 5 Lower Grosvenor Place, $.W.1. 


Recent Decisions 

On 12th December (The Times, 15th December) the Court 
of Appeal (The MASTER OF THE Rotts, and BUCKNILL and 
AsouitH, L.JJ.) dismissed an appeal against a decision of 
Morris, J., dismissing an application by objectors asking that 
the court quash the Crawley New Town (Designation) Order, 
1947, made by the Minister of Town and Country Planning 
under the New Towns Act, 1946. 


In Baxter v. Baxter, on 17th December (The Times, 
18th December), the House of Lords (the LorD CHANCELLOR, 
Lorp WricuT, Lorp MERRIMAN, Lorp Simonps and Lorp 
NorMAND) held, disapproving the decision of the Court of 
Appeal in Cowen v. Cowen [1946] P. 36, that the word 
“consummate ”’ in divorce legislation with regard to nullity 
petitions was used as understood in common parlance and 
in the light of social conditions as known to exist, and the 
proper occasion for considering the subjects raised by the 
appeal was when the sexual life of the spouses, and the 
responsibility of either or both for a childless home, formed the 
background for some other claim for relief. The House 
accordingly held that in spite of the use of contraceptives 
the marriage had been consummated. The House dismissed 
the appeal from the Court of Appeal but further held that if 
there had been ground for relief, there was nothing in the 
husband’s conduct either to prevent the wife’s refusal to 
have normal intercourse from being the cause of the assumed 
non-consummation or to disentitle him to the relief claimed. 
The true ground which disentitled him to such relief was 
that, the procreation of children not being the principal end 
of marriage, and contraception being in common use, the 
Legislature had used the word “consummation” so as to 
include intercourse with the use of contraceptives. 
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NEW STREET ORDERS: PUBLIC HEALTH ACT, 1925, s. 30 


CONVEYANCERS acting for purchasers of land are often 
mystified as to the effect of an order made by a local authority 
under s. 30 of the Public Health Act, 1925, declaring a road 
to be a new street for the purpose of the application of the 
byelaws in force in the district with respect to new streets. 
These orders are disclosed in the Schedule to the Certificate 
of Search in the appropriate local land charges register. 
In the case of a road in a borough or urban district the powers 
of the section are exercisable by the county borough, borough 
or urban district council whose byelaws with respect to new 
streets will thereby be applied, and in the case of a road in 
a rural district, by virtue of s. 30 and Pt. I of Sched. I to the 
Local Government Act, 1929, by the county council, although 
the byelaws applied are those of the rural district council. 

These orders may be made in respect of a highway 
whether or not repairable by the inhabitants at large. The 
object is to secure that when building takes place on a narrow 
road with undeveloped frontages sufficient land may be 
available for widening the road to byelaw width. A typical 
example is the case of a narrow country lane along which 
building is likely to take place bringing with it an increase of 
traffic and also a tendency to narrow the width available 
for traffic owing to vehicles standing outside houses. Here 
it is clearly desirable that the road should be widened to 
byelaw width in the process of development. 

One effect of the order, then, is that when a frontager 
commences to build he will have to throw into the road 
free of cost to the authority sufficient of his land to widen 
it to byelaw width; and he should not, as he would in the 
case where a highway widening was initiated by the highway 
authority, expect the authority to carry out any accommodation 
works, the cost of which will therefore fallon him. On the other 
hand, if the particular frontage has already been developed 
before the date of the order, this liability will not fall on the 
owner unless redevelopment takes place, and if the frontage 
is undeveloped it will not arise unless and until building 
commences, although it will be obvious that the authority 
may at some time desire to acquire in the ordinary way the 
necessary land to carry the widening along the frontage. 
In some cases the building owner may have to give up more 
than the land necessary to widen to byelaw width, for by s. 31, 
where in the opinion of the local authority the new street will 
form a main thoroughfare or a continuation of a main thorough- 
fare or approach, or a means of communication between main 
thoroughfares or approaches, they may require the new 
street to be formed of such width as they may determine and 
no compensation for the land will be payable except forsuch 
part of the width as is more than twenty feet in excess of the 
maximum byelaw width. One further provision which 
affects the width is s. 32. By this section the authority may 
make an order, where building is taking place on one side only, 
permitting the building owner to widen the highway to less 
than byelaw width provided that the distance from the 
centre line of the existing road to his new boundary will be 
not less than half the byelaw width. 

So far only the width of land to be surrendered has been 
considered, but the question then arises whether the owner 
is responsible for the cost of the making up of the road. This 
is a question to which it is difficult to give a firm answer in 


COMPANY LAW 
CONTINGENT CLAIMS 


Last week we saw that in nearly every case where a person 
had a claim against a company contingent on the happening 
of some future event and the company was being wound up 
insolvent he would be able to estimate the amount of that 
claim and put in a proof for that amount. 

The object of the inquiry this week is to ascertain whether 
that is the only thing which such a person can do when the 
company is being wound up but is solvent, or, in other words, 
whether a solvent company by resolving to wind itself up 
can force him presently to compound for that future liability. 


the absence of judicial decisions. The following possibilities 
must, however, be borne in mind :— 
(a) Existing road a highway not 
inhabitants at large— 
owner may be liable for 
(i) the cost of making up the existing road plus the 
added width; or 
(ii) the cost of making up the existing road only. 
(b) Existing road a highway repairable by the inhabitants 
at large— 
owner may be liable for 
(i) the cost of making up the existing road plus 
the added width ; or 
(ii) the cost of making up the added width only ; or 
(iii) neither for (i) nor for (ii). 

(In none of these cases would there be any liability for making 
up any additional width under s. 31, supra: s. 31 (3).) 

In case (a) it would seem that under the appropriate 
private street works procedure the authority could recover 
the cost as at (a) (i). 

Incase (b) it might be possible for an authority, by proceeding 
under the Public Health Act code for making up private streets, 
to recover the cost of making up the whole byelaw width includ- 
ing the width already repairable by the inhabitants at large 
by virtue of the last paragraph of s. 150 of the Public Health 
Act, 1875. This occurred in the case of Earlham Green 
Lane, an old lane repairable by the inhabitants at large, 
at Norwich, where the city council sought to charge the whole 
byelaw width on the frontagers and the Minister of Health in 
1941 dismissed the frontagers’ appeal to him. Alternatively, 
the authority might recover the cost of making up the added 
strip only under this code or under the Private Street Works 
Act, 1892. As against these alternatives it is arguable that 
when the strip of land is added to the road it automatically 
becomes part of the public highway repairable by the inhabi- 
tants at large and thus the whole has to be made up at public 
expense. These possible liabilities, as in the case of the liability 
to give up the land, would not, it is submitted, attach where 
the land was already developed at the date of the order, 
except when redevelopment takes place, or unless and until 
building took place, for, if the authority required the widening 
before redevelopment or building they would, as stated above, 
have to acquire the land in the ordinary way and would then, 
it is thought, themselves be responsible for the cost of the 
widening. As the practice of authorities may vary, some 
attempting to recover the cost of making tfp the whole byelaw 
width and others the added width only, while others may be 
content with a free surrender of the land or in consideration of 
an immediate free surrender will give an indemnity against 
any road-making costs, it might be prudent where the 
existence of an order is disclosed to ascertain their ‘practice 
from the authority concerned and also to inquire how much 
land they would require to be surrendered. 

Lastly, it should be noted that a development order made 
by the Minister of Town and Country Planning under s. 13 
of the Town and Country Planning Act, 1947, may direct that, 
inter alia, ss. 30-32 of the 1925 Act shall not apply to certain 
development or shall only apply subject to modifications 
(1947 Act, s. 13 (4) and (5)). 


AND PRACTICE 
IN A WINDING UP-—II 
In this case, of course, the Legislature has had no interest in 
producing that result if it has in fact done so, but it will have 
followed from the adoption of the bankruptcy rule, where 
finality was very important, not only in the winding up of 
insolvent companies, where it was equally important, but 
also into the winding up of solvent companies, where, as a 
matter of public policy, it was of no possible importance. 

In Re Haytor Granite Co. (1866), L.R. 1 Ch. 77, a company 
was liable for future rent under a lease, and for the present 
purpose a contingent liability would have been treated in the 


repairable by the 





686 THE SOLICITORS’ 


same way as their future liability. The company appears 
to have been solvent. It assigned the lease and the lessor 
applied for leave to “enter a claim” in respect of the 
amount of future rent in case the assignee defaulted. On 
appeal, counsel for the lessor said: ‘‘the appellant, of course, 
does not insist on receiving at once anything in respect of his 
claim, he only desires to be left in possession of the rights 
to which he is or may become entitled under the covenant.” 

The lessor succeeded on the appeal, and it was ordered that 
a claim should be entered, the order to be without prejudice 
to any application to dissolve the company, but no order of 
dissolution to be made without notice to the lessor. Sir G.J. 
Turner, L.J., said that if the claim was not entered the court 
would have no opportunity of determining whether the 
liability could or could not be estimated. He went on: 
“ It will be kept in ignorance of there being any claim against 
the company, although undoubtedly there is a valid legal 
claim against them for the whole of the rent which the assignee 
does not pay . . ._ I donot mean to give any opinion whether 
the existence of this claim ought to prevent the making of an 
order for dissolving the company. It may be that if, when 
the order for dissolution is applied for, it is found that the 
amount of liability cannot be ascertained, the order ought to 
be made notwithstanding the existence of this claim.”’ 

It is not easy to see why the value of this liability was to be 
ascertained at a different date from the other provable debts 
of the company. Section 158 of the Companies Act, 1862, 
is, for present purposes, identical with s. 261 of the Companies 
Act, 1929, and consequently, the lessor could, as appears 
from the later case of Hardy v. Fothergill (1888), 13 App. Cas. 
351, to which reference was made last week, have valued the 
contingent liability and proved for it in the winding up in the 
same way as the ordinary creditors proved. 

On reference to the General Order of November, 1862, it will 
be found that the rules dealing with the proof of debts in a 
winding up are for this purpose substantially the same as 
the winding-up rules in force at present, and that under those 
rules, whether you had a debt or a claim, the only thing 
that the rules provided for you to do was to prove the amounts 
estimated at their fair value in the case of contingent claims. 

There thus appears to have been no provision under the 
rules then in force for “‘ entering a claim,” and it is therefore 
not easy to see what effect it had. Some indication, however, 
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may be gained from the cases of a company being wound up 
where the company was still in possession under a lease, 
though it must be borne in mind, as was pointed out last week, 
that in such cases different considerations apply, even to 
contingent claims under repairing covenants in the lease, 
from those applicable in the case of a simple liability to pay a 
sum of money on the happening of a future contingency. 

The relevance of these cases in this connection is that here, 
too, the lessors have been allowed to enter a claim for future 
rent and other possible liabilities under the lease. One such 
case was Horsey’s Claim (1868), L.R. 5 Eq. 561. A claim 
was entered for the whole estimated amount of future rent, 
as in Re Haytor Granite Co. (1866), L.R. 1 Ch. 77. The 
company was apparently solvent, but the liquidator was 
proceeding to pay dividends to the creditors. The lessors 
endeavoured to stop him doing this without making an 
equivalent payment towards a fund for providing the amount 
of the estimated future rent. Giffard, V.C., dismissed the 
application, but said expressly that he did so without prejudice 
to any application in the event of any return of assets being 
asked for by, or being about to be made to, the shareholders. 

Apart from the suggestion that some had right under such 
a claim might arise if payment was about to be made to the 
shareholders, that case also suggests, as does Re New Oriental 
Bank Corporation (No. 2) [1895] 1 Ch. 753, that the only 
effect of entering a claim for future liabilities was to enable 
those liabilities to be proved as a debt when they actually 
became debts, and the result would clearly be the same in 
the case of contingent and not future liabilities. 

These cases then suggest that the effect of merely entering 
a claim for a contingent liability is that it does not prevent 
the payment of dividends to creditors in the ordinary way, 
but that it may prevent a distribution of assets to the 
contributories, and this suggestion is supported by the case 
of Re Telegraph Construction Co. (1870), L.R. 10 Eq. 384, 
which I propose to discuss next week. 

At present, however, though we are beginning to see the 
results of entering a claim (a phrase still to be found in the 
current text-books), we have found no warrant for such a 
course in the General Order of 1862, and are therefore led, on 
higher critical methods, to infer that under some earlier 
practice a person with a contingent liability used to be allowed 
to enter a claim. 


A CONVEYANCER’S DIARY 


OPTIONS TO PURCHASE—III 


I HAVE left to the last the most difficult of all the problems 
relating to options to purchase, as it is in practice probably 
the most important—the rights and liabilities of assignees of 
the original contracting parties. Firstly, as to the burden of 
the covenant: the covenantor, who has granted a lease to 
the covenantee which includes a term under which the 
covenantee has an option to purchase the reversion, assigns 
the reversion. The better opinion is that the assignee of the 
reversion is not bound by the covenant, and the fact that he 
takes the reversion with notice of the option (as is almost 
invariably the case in such circumstances) does not affect 
the position. The covenant, being a collateral covenant, 
does not per se bind the land in the hands of the assignee, and 
“ the covenant must be one that is capable of running with the 
land before the question of the purchaser’s conscience can 
come into discussion ’’ (Rogers v. Hosegood [1900] 2 Ch. 388, 
per Collins, L.J. (as he then was), at p. 407). There is no 
direct authority on the point in relation to options, and the 
decision last referred to was concerned with restrictive 
covenants affecting land of the type familiar since Tulk v. 
Moxhay (1848), 2 Ph. 744; but there is no reason to suppose 
that equity would apply different principles to covenants 
conferring an option. Doubts have sometimes been expressed 
on this point, however, which appear to spring from a dictum 
of Romer, L.J., in the case (to which reference has already 
been made) of Woodall v. Clifton [1905] 2 Ch. 257. The 
learned lord justice prefaced his judgment (which was the 
judgment of the court) with the remark that: “ A contract in 


a lease giving an option of purchase might be good, without 
regard to the provisions of the statute of Henry VIII, as 
binding the land in the hands of the heirs or assigns, provided 
it did not infringe the law as to perpetuities.” This dictum 
formed no part of the ratio decidendi in the case, and it is inany 
case doubtful whether the words “heirs or assigns’ were 
intended to comprehend anything more than the class of 
persons on whom the burden of the covenant may devolve 
by operation of law, as distinct from the acts of parties—the 
problem with which we are now concerned. On the whole, 
I think it may now be taken as settled that the burden of an 
option to purchase does not devolve so as to bind the land 
in the hands of an assignee of the covenantor, and the position 
is in no way affected by s. 79 of the Law of Property Act, 
1925. That section, which is new, is analogous to s. 78, which 
is a re-enactment (with certain modifications) of a similar 
provision in the Conveyancing Act, 1881 ; and s. 78 has never 
been held to apply, either in its old form or the new, to any 
covenants other than covenants which run with the land. 
In my view these statutory provisions can have no effect on 
collateral covenants, such as options to purchase. 

The question sometimes arises whether the liability to 
perform a covenant granting an option can be assigned by 
express assignment, i.e., by some formality other than the 
mere assurance of land over which an option has been granted. 
The answer to this question is in the negative. We have 
already seen the attitude of the courts of equity towards 
assignment, and the principles on which that attitude rests 
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have nothing to do with formality, or the lack of it; it is 
based on the essential nature of the covenant, as being merely 
a collateral covenant. The common law does not recognise 
the assignment of contractual liabilities, however effected 
(see, for example, Tolhurst vy. Associated Portland Cement 
Manufacturers, Ltd. [1902] 2 K.B. 660, at p. 668). It is, 
however, possible that what may, on first impression, look 
like an express assignment of the burden of a covenant 
granting an option may, on further examination, turn out 
to be a substituted contract, which operates as a novation of 
the original covenant. This possibility should not be lost 
sight of when advising on the validity of an option. 

The benefit of an option may, however, pass by assignment 
inter partes (South Eastern Ratlway Co. v. Associated Portland 
Cement Manufacturers, Lid. {1910} 1 Ch. 12). In this case 
there was an express assignment of a collateral covenant to 
the defendants, but I think it follows from the decisions in 
cases such as Woodall v. Clifton, supra, and Friary, etc., 
Breweries v. Singleton, infra, that the assignee of a lease 
containing an option to purchase may sue on the covenant, 
if the lease has been transferred to him by a simple assignment 
without any mention of the benefit of the covenant. But 
this proposition is subject to the qualification that, if the 
covenant makes it a condition of the exercise of the option 
that the lessee or his assigns should give notice to the lessor 
of an intention to purchase in accordance with the terms of 
the option, an equitable assignee of the lessee is not entitled 
to the benefit of the option; for in such a covenant the 
expression “ assigns ’’ means the persons entitled to the term 
as between them and the lessor, and bound by and entitled 
to the benefit of the covenants entered into by the lessee and 
lessor respectively, which run with the land demised (Friary, 
etc., Breweries v. Singleton {1899} 1 Ch. 86, at p. 90; reversed 
on facts [1899] 2 Ch. 261). An equitable assignee is not in 
such a position, but in the consideration of problems of this 
nature the first requisite is the construction of the instrument 
which confers the option. The relation of the parties was an 
important element in the case last referred to, but it would 
clearly be of much less moment (if, indeed, of any moment 
at all) in a case where the covenantor and covenantee are not 
landlord and tenant, but simply enter into a contractual 
bargain for the grant of an option for valuable consideration. 

The assignee of the benefit of an option may enforce the 
covenant either by an action for specific performance or by 
action for damages, on principles similar to those already 
considered in relation to the position of a party who becomes 
entitled to the benefit of such a covenant by operation of 
law. The effect of the perpetuity rule is, in my view, the same 
in either case. As against the covenantor, if he still retains 
the land, specific performance will be granted whether the 
option is or is not necessarily exercisable within the perpetuity 
period (South Eastern Railway Co. v. Associated Portland 
Cement Manufacturers, Ltd., supra). As against the personal 
representatives of a deceased covenantor, the remedy sounds 
in damages only if the option infringes the perpetuity rule, 
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but semble, they would be ordered to perform the covenant 
specifically if it does not. 

This brings me to the end of my remarks concerning the 
validity of options to purchase and the remedies available on 
a breach of a covenant conferring such an option. I have 
dealt with the problem, for the most part, from the point of 
view of covenants contained in a lease, because it is in a lease 
that covenants of this type are usually found ; but, mutatis 
mutandis, the greater part of my comments on this branch of 
the law applies equally to options arising otherwise than in a 
lease. 

* * * * * 

A small but not, I think, unimportant point concerning the 
Liabilities '(War-Time Adjustment) Acts has come to my 
notice. A liabilities adjustment order was made in what, 
I believe, is a fairly common form, vesting the debtor's 
property in the liabilities adjustment officer upon trust to 
sell the same with the consent of the court, and to apply the 
proceeds of sale for certain purposes. The debtor’s property 
comprised, inter alia, a freehold house, which the officer, 
after an interval, sold, with the necessary consent, to X. 
X now contracts to sell the house to Y. Can X’s title be 
accepted on behalf of the purchaser, Y ? Two difficulties 
arise. In the first place the liabilities adjustment officer, 
although appointed by the Lord Chancellor (Liabilities (War- 
Time Adjustment) Act, 1941, s. 2 (1)), is not thereby invested 
with the capacity of a trust corporation. He has no perpetual 
succession. Section 3 (1) of the Law of Property (Amendment) 
Act, 1926, provides that the expression “ trust corporation ”’ 
shall, for the purposes of the main Act, include (among others) 
any person holding an official position prescribed by the Lord 
Chancellor, but, so far as I am aware, an adjustment officer 
has not been so prescribed. It follows; as I see it, that if the 
debtor’s property is vested, by reason of an order such as is 
being considered, in A B, who then retires and is succeeded 
in his office by C D, the latter cannot make title ; the legal 
estate remains vested (if nothing else is done) in AB. But 
even if this hurdle is got over, can the officer (who holds on 
trust for sale) give a good receipt for the purchase money in 
view of the provisions of s. 27 (2) of the Law of Property Act, 
1925 ? That section provides that, notwithstanding anything 
to the contrary in the instrument creating a trust for sale of 
land, the proceeds of sale shall not be paid to fewer than two 
persons as trustees for sale, except where the trustee is a trust 
corporation. In my view the answer to the second question 
is ‘‘ No.” Section 27 (2) is mandatory in its terms. It is 
true that the original step in the transaction was an order 
of the court, which has intrinsic power to cure defects, but the 
act of sale appears to me to be an executive function, which is 
always open to objection on the score that it does not conform 
with the law. I offer no solution to this problem, but as 
similar cases must surely be common, I should be pleased to 
hear from any reader who may be able to suggest some way 
out of the difficulty. 
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COUNCIL HOUSES NOT CONTROLLED 


THE main point argued in L.C.C. v. Shelley, Harcourt v. L.C.C. 
[1947] 2 All E.R. 720 (C.A.), was a short one—whether the 
function of “management” exercisable by a_ housing 
authority under the Housing Act, 1936, included a power 
to obtain possession unaffected by the provisions of the 
Increase of Rent, etc., Restrictions Acts—but a number of 
other interesting points also came up for decision or discussion. 

In both cases the London County Council had given 
working-class tenants notice to quit and obtained warrants 
for possession under the Small Tenements Recovery Act, 
1838. In one case no reason was assigned for determining the 
tenancy. Also in one case the metropolitan magistrate 
issuing the warrant had directed that it should not be executed 
before the last day of the three months during which it was 
to remain in force, and informed the tenant that she could 
apply for an extension; and it was in this case that the 
council were appellants. | 


As regards the main point, the council’s argument can be 
summarised in this way: the Housing Act, 1936, s. 156 (1), 
says “‘ Nothing in the Rent, etc., Restrictions Acts . . . shall 
be deemed to prevent possession being obtained (a) of any 
house possession of which is required for the purpose of 
enabling a local authority to exercise their powers under any 
enactment relating to the housing of the working classes ”’ ; 
s. 83 (1), ibid., provides : ‘‘ The general management, regulation 
and control of houses provided by a local authority under this 
Part of this Act shall be vested in and exercised by the 
authority ...’’; and the latter is in Pt. V of the Act, which 
is headed ‘ Provision of Housing Accommodation for the 
Working Classes’ (the earlier sections of which impose the 
duty of providing accommodation so described). 

It was contended that in giving notice to quit and claiming 
possession the council were exercising ordinary common law 
powers possessed by landlords, but Lord Greene, M.R., 
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rejected this argument not only because he considered it 
clear that the power to change a tenancy was a power of 
management, but also because the whole scope and policy 
of the Housing Acts supported this interpretation. In his 
judgment, the learned Master of the Rolls dwelt at length 
on a “radical difference’’ between working-class tenants 
of local authorities and ordinary tenants; landlords of the 
former were socially more responsible and subject to more 
criticism and might be trusted to exercise their powers in a 
public-spirited way, etc. ; and he referred to the rent-fixing 
provisions of ss. 83 and 85. Somervell, L.J., who (as did 
Bucknill, L.J.) agreed, reinforced this reasoning by reference 
to the history of the distinction which was originally introduced 
by the Housing, Town Planning, etc., Act, 1919, because local 
authorities were or might be unduly hampered in carrying 
out their duties by the Increase of Rent, etc., Act, 1915. 

The validity of the direction, in one of the cases, that the 
warrant should not be executed before the end of its three 
months, and of the statement that extension could be applied 
for, depended on the general power to suspend execution 
conferred by s. 5 (2), and the special provision of s. 5 (4) of 
the Increase of Rent, etc., Act, 1920: ‘‘ Notwithstanding 
anything in. ..s. 1 of the Small Tenements Recovery Act, 
1838, every warrant for delivery of possession of .. . any 
dwelling-house to which this Act applies shall remain in force 
for three months from the date of the issue of the warrant, 
and ... for such period or periods, if any, as the court shall 
from time to time, whether before or after the expiration of 
such three months, direct.” It was urged that the power 
to stay or suspend orders and warrants given by subs. (2) 
was a different thing from the power to prevent possession 
from being obtained, and so escaped the limitation imposed 
by s. 156 (1). The court disagreed with this view ; and as 
to subs. (4), held that this dealt merely with a consequential 
matter, the extending of the life of a warrant so as to cover any 
period of suspension (validly made) of an order for possession. 

Of wider interest was the way in which the learned Master 
of the Rolls dealt with an argument based on the words 
“if the tenant ... shall not show to the satisfaction of the 
justices . . . reasonable cause why possession should not be 
given under the provisions of this Act” which are part 
of the 637-word long and sparsely punctuated s. 1 of 
the Small Tenements Recovery Act, 1838. The argument 
was that this would entitle a magistrate to refuse an 
order on the ground of hardship; but when holding 
that it did not, Lord Greene went on to say what 
the words did mean in these terms: “ . a tenant who 
can satisfy a magistrate that there is some reasonable 
cause why the summary procedure under the Act should 
not be followed is entitled to ask the magistrate not to deal 
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LOOKING BACK 
Stow, in his Survey of London (1598), wrote of the Inns of 
Court: “If the House (a little before Christmas) is furnished 
with such a number of students, and of such quality, as are 
fit to keep a solemn Christmas, then they meet together and 
hold a Parliament, as they call it, and there choose and appoint 
certain officers of their own students in imitation of the King’s 
Court, viz., a Comptroller and a Treasurer with other great 
officers, and these bear rule in the House during the whole time 
of Christmas and are to behave themselves in that port, gravity 
and authority, as if they were so in the King’s house. During 
the time of Christmas they have several divertisements, as 
feasting every day, music, singing and dancing with dicing. 
To the dicing all comers are admitted and it is so excessive, 
having such abundance of tables placed in the Hall, that what 
comes to the box generally amounts to about /50 a day and 
night, so that by this, with a small contribution from each student, 
the great charge of the whole Christmas is defrayed. But these 
revellings and playings give occasion to so much mischief by the 
people, losing their money and apprentices stealing from their 
masters, that it is but seldom allowed of and it could be wished 
it were to be no more. Sometimes, when they have a young 


gentleman that will be profuse, they create him a Prince with 
such a title as they please and he hath all his officers and a court 
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with the case. That, indeed, is perfectly sensible in that these 
questions of title, the question of the validity of the notice, 
and questions of all sorts relating to the relationship of 
landlord and tenant, may all be questions of great complication 
and difficulty and most unsuitable for decision summarily 
before a bench of magistrates.’’ Undoubtedly, there is much 
to be said for this sentiment, especially when one asks oneself 
why the words “ under the provisions of this Act ’’ appear in 
an already verbose enactment. But it is in conflict with the 
decision of the Divisional Court in Dudley and District Benefit 
Building Society v. Gordon {1929} 2 K.B. 105; indeed, one 
sentence from the judgment of Avory, J., in that case runs : 
“Obviously justices cannot deal with a case under the Small 
Tenements Recovery Act, 1838, without having to decide 
some question of title.’ So here we have another question 
arising out of a century-old statute which, unless and until 
effect be given to the Ridley Committee’s recommendation 
that it be abrogated, still seems capable of producing problems 
from time to time: see 89 Sox. J. 149, for recent decisions. 

A matter which was, I understand, touched upon in the 
course of the hearing, but is not referred to in the report, isthe 
meaning of the expression “ persons of the working classes ”’ ; 
apparently it was not seriously contended that the tenants 
and prospective tenants concerned did not fall within that 
description. But the expression is defined only for the 
purposes of certain housing schemes, the definition now being 
in para. il (e) of Sched. XI, and repeating (despite the 
reduction in the purchasing power of money and increases 
in wages) that “ working class ’’ includes mechanics, artisans, 
labourers, etc., and persons other than domestic servants 
with an income of not more than £3 a week, etc. In the 
recent compulsory purchase case of H. E. Green & Sons v. 
Minister of Health [1947] 2 All E.R. 469, Denning, J.. 
considered this definition an ¢ »>maly, holding that an intention 
to erect ‘‘ working class type houses”’ justified exere’se 
of the power; but we may one day find nice points such 
as what are the consequences of a change of status during the 
currency of a tenancy, coming before the courts. We are 
accustomed to differentiation by reference to value and user, 
but differentiation by reference to persons is comparatively 
rare. The only other examples I can think of are afforded 
by (a) the removal of indictments (felony and treason) to the 
House of Lords if the accused be a peer or peeress, and 
()) the Profane Oaths Act, 1745, which divides humanity into 
three classes—day labourers, common soldiers, etc. ; other 
persons under the degree of a gentleman ; and persons of and 
above that degree—and, incidentally, always reminds me of 
an occasion when, during my undergraduate days, I and 
others rested on our oars during an exchange of observations 
between our cox and one of the crew of a Thames barge. 


YESTERDAY 


suitable to a great prince. And then most of the principal 
nobility, public officers of state, with the chief of the gentry, 
are splendidly treated and feasted with curious interludes, etc.” 


THE LADIES’ JUBILEE 
THE party arranged at the Old Bailey to celebrate the Silver 
Jubilee of the calling of women to the English Bar suggests 
too many reflections for orderly precision in a short space. The 
actual date of the great event was 10th May, 1922, and the place 
was the Inner Temple. Since then the ladies have certainly 
established themselves. They have appeared in every description 
of court and case and both with and without leaders they have 
addressed the House of Lords with undisputed competence and 
charm. Their admission to practice had been long anticipated 
even as far back as mid-Victorian days. Sir Frank Lockwood, 
in his sketch-book, pictured (not without some dezree of 
prescience) four imaginary types of woman barrister: ‘‘ An able 
conveyancer-ess,”’ ‘‘ Nisi Prius,’’ “‘ Criminal ’’ and the inevitable 
charmer—‘‘ This style very good with a jury.” Shortly before 
the innovation took effect one county court judge welcomed it 
on rather special grounds. In the sort of cases, he sail, where 
a lady refused to pay for a costume al'c sing that it made her 
look a perfect fright, retired to put it 01, and returacd to court 
looking perfectly charming, a male judge was in a difficulty 
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whether to agree that she looked a perfect fright or to disbelieve 
her and give judgment against her. But a lady judge would be 
quite at home. ‘‘ She would entirely agree that the lady looked 
a fright ; she would convey to her in delicate but unmistakable 
language that it was not due to the dress and, without a single 
pang, would give judgment against her.” 
TO THE WOOLSACK ? 

THOUGH women have sat in the judgment seat, they have not 
yet attained the higher tribunals in a judicial capacity—except 
in the pages of fiction. Admirers of Hilaire Belloc will remember 
that the hearing of the great appeal to the House of Lords, 
which is the climax of ‘‘ Mr. Petre,’’ was presided over by 
Ermyntrude, First (and last) Viscountess Boole, Lord Chancellor 
of England, ‘“‘a squat, alert little woman with grinning eyes 


COUNTY COURT LETTER 


Alleged Gift of House 


In Rowbotham v. Thomas, at Kington County Court, the claim 
was for possession of a house. The plaintiff’s case was that in 
1931 she bought the house for £160. The defendant was then a 
widower, and he was living in a condemned cottage with four 
children. The plaintiff allowed him to live in the house until the 
children could look after themselves. The defendant paid the 
rates, but no rent. The conveyance of the house was taken in 
the name of the defendant, as purchaser, but he subsequently 
executed a declaration of trust in favour of the plaintiff. In 
June, 1946, the plaintiff's husband died, and she required the 
house for occupation by herself and her son, The case for the 
defendant (who had remarried) was that he had three children 
still at school. The house was a gift to him, and he was not 
allowed to read the trust deed before signing it. If he paid the 
plaintiff £160, which he had offered, the house would still be his 
property. His Honour Judge Langman made an order for 
possession in six weeks, with costs on Scale A. 


Alleged Illegal User of Flat 


In Found v. Morris and Wife, at Bournemouth County Court, the 
claim was for possession of a flat, which was alleged to have been 
used for illegal purposes, It was also alleged that the defendants’ 
conduct had caused a nuisance or annoyance. The plaintiff 
required the fat for his own occupation, as he and his wife and 
two daughters (aged twelve and eight) were sleeping in part of 
an antique shop below the flat. The second defendant was 
serving a term of imprisonment for supplying an instrument to 
a woman to procure a miscarriage, and for inciting the woman 
to use the instrument. The first defendant’s evidence was that 
he had no knowledge of his wife’s activities. He lived in the 
flat with his wife, daughter and son, and a male relative. They 
had not caused a nuisance or annoyance. His Honour Judge 
Armstrong held that there was no evidence of any act committed 
by the second defendant on the premises. Unlike the plaintiff, 
the defendants could not live in one room, Judgment was given 
for the defendants, with costs. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS aare answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C,2, and contain the name and address of the subscriber, 
and a s'amped addressed envelope. 

Will— SETTLEMENT— TRANSITIONAL PROVISIONS OF L.P.A., 
1925—DeatH oF LirFE TENANT—POSITION 

QO. A testator who died in 1895 left his real estate to his 
trustees upon trust for his daughter for life, with remainder to 
her children. Apparently no vesting deed was executed after 
the coming into force of the Law of Property Act, 1925. The 
daughter died in 1932 appointing her only son and another 
person her executors. In 1933 the executors assented in writing 
to the vesting of part of the freehold property in the son in fee 
simple. Your opinion is desired as to whether the purchaser from 
the son in the above circumstances will obtain a good title. 

A. It appears to us that the title is satisfactory. On 
lst January, 1926, the legal estate vested in the daughter 
(L.P.A., 1925, Sched. I, Pt. II, paras. 3 and 6 (c)). As the 
settlement ended with her death in 1932 the legal estate vested 
in her (general) personal representatives (Re Bridgett and Hayes’ 
Contract [1928] Ch. 163; 71 Sor. J. 910). There is no reason for 
a purchaser to suppose that the assent in favour of the son was 
irregular. There may, however, be a question whether or not 
such assent attracted ad valorem stamp duty. 
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and queer fin-like movements of the hands,’”’ who, delivering 
her opinion, ‘in a beautifully distinct, silvery articulation, spoke 
for some hours words meaningless to mortal man. —_ But it was 
one of the great judgments of our time.’” Georgina, Lady Slate, 
the Lady Chancellor in Sir Alan Herbert’s immortal reports, 
was a very different type and in the case recorded she thus 
delivered herself: ‘‘I have climbed to this giddy height by 
hard work and_ hypocrisy . pretending to respect your 
man-made customs in the administration of man-made laws. 
I have quoted your musty precedents, defended your pompous 
principles and plentifully imitated that masculine logic of which 
you are so proud. But all the time I was laughing up my 
capacious sleeve and now that I am at last high priestess of the 
law there is going to be an alteration.’’ How near will we be to 
that by the Golden Jubilee of the first call ? 


REVIEWS 


The Conveyancers’ Year Book, 1947, Edited by C. MONTGOMERY 
WuiteE, K.C., assisted by E. D. Renwick, of Lincoln’s Inn, 
Barrister -at-Law. 1947. London: The Solicitors’ Law 
Stationery Society, Ltd. 25s. net. 

The Conveyancers’ Year Book requires no commendation to 
those accustomed to use this annual volume, but if there should 
still be some practitioners who are unacquainted with its merits 
a few words of description concerning the purpose of this publica 
tion, and the manner in which that purpose is met, will not be 
out of place. The Year Book is, in effect, a review of all changes 
and developments in the law-—in so far as they concern the 
conveyancer—which have occurred in the year preceding its 
publication. For this purpose the expression ‘ conveyancer ”’ 
has a wide significance: the full treatment devoted to such 
topics as rent restriction and income tax, for example, indicates 
the scope of the book. Changes are noted by terse summaries 
of statutes and statutory rules and orders, and by citation of 
recent decisions, whose great merit is the exclusion of all details 
irrelevant to the point which is brought out. Subjects are 
dealt with under separate headings, alphabetically arranged, 
with the result that the volume affords a supplement to the not 
inconsiderable number of textbooks which are not provided 
with up-to-date supplements of their own. As such the Year 
Book is an invaluable work of reference. The volume under 
review maintains the standard set by its predecessors, and it can 
be recommended with confidence to all those who require to keep 
their property law up to date with the minimum of trouble and 
expense. 


Housing Administration. Butterworth’s Sanitary Officers’ 
Library, No. 3. By Stewart Swirt, M.PB.E., Chief Sanitary 
Inspector, City of Oxford. Third Edition. 1947. London : 
Butterworth & Co. (Publishers), Ltd. 35s. net. 

This work, which is No. 3 of Butterworth’s Sanitary Officers’ 
Library, was described in the Preface to the IMirst Edition as an 
attempt to meet the need for a book dealing with housing from 
the administrative and practical standpoint and as intended 
primarily for those in the public health service. The author 
expressed the hope that, in addition, it would be of value to 
owners of property and others interested in the housing problem, 
and it can be commended warmly to advisers of owner's and 
tenants for the assistance it w'll afford them. 

The book contains extracts from the relevant statutes, orders, 
byelaws, memoranda and circulars, with copious advice as_ to 
how they should be worked and numerous practical examples. 
Of particular interest to owners will be the chapters on Housing 
Standards and Individual Unfit Houses in respect of which a 
local authority may require repairs or demolition, as the case 
may be. These are matters on which a practical work is of great 
importance, for the Housing Act of 1936 laid down no definite 
or minimum standard of fitness, nor did it define the words 
‘reasonable expense” in relation to repairs which determine 
whether repairs should be required or the demolition order 
procedure put into force. 

By C. N. BEATTIE, 

London : 


Income Tax. ‘ This is the Law”’ Series. 
LL.B., of Lincoln’s Inn, Barrister-at-Law. 1947. 
Stevens & Sons, Ltd. 4s. net. 

This should be a very popular handbook in the series ‘‘ This 
is the Law.”’ We read it with both pleasure and interest. The 
subject is carefully explained. Sufficient examples are given 
and they are easy to follow. The book will be useful to both 
taxpayers and their advisers. There is an obvious slip on 
p. 2 and we think that a statement of the provisions of General 
Rule 23 (2) would have been appropriate on p. 94 or p. 108. 
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Southport, 6, 20 
Widnes, 9 
*Wigan, 8 (R.), 21, 22 
Circuit 7—Cheshire 
His Hon. JUDGE 
Burcis 
Altrincham, 14 (J.S.), 


28 
*Birkenhead, 2, 7 (R.), 
16, 20, 21, 28 (R.), 29 
Chester, 13 
*Crewe, 9 
Market Drayton, 30 
Nantwich, 23 
*Northwich, 15 
Runcorn, 27 
*Warrington, 8, 22 
(J.S.) 
Circuit 8—Lancashire 
His Hon. JuDGE 
RHODES 
Leigh, 16 (R.), 30 
+*Manchester, 7, 8, 9 (B.), 
13, 14, 15, 19, 20, 21, 
22, 23 (B.), 27, 28, 29 


Circuit 10-Lancashire 
His Hon. JupGe 
RALEIGH BaTT 
*Ashton-under-Lyne, 16 





Congle a 23 

Hyde, 
*Maccle a Id, 29 
*Oldham, 15, 22 (J.S.) 
Rawtenstall, 7 
Stalybridge, 28 (J.S.) 
*Stockport, 6, 8 (J.S.), 

27 


Todmorden, 20 


Circuit 12—Yorkshire 
His Hon. JupGe 
RIcE- — 
* Bri adford, (jS.), 12, 
3, "6 
niniare. 22 
*Halifax, 23 
*Huddersfield, 20, 21 
Keighley, 6 
Otley, 7 
Skipton, 8 
Wakefield, 14 


Circuit 13—Yorkshire 
His Hon. JupGcEe 
EssENHIGH 
*Barnsley, 7, 8, 9 
Glossop, 14 (R.) 
Pontefract, 12, 13, 14 
Rotherham, 20, 21 
*Sheffield, 6 (J.S.), 15 
16, 22, 23, 29, 30 


Circuit 14—Yorkshire 
His Hon. JupGe 
STEWART 
Harrogate, 23 
L = 19, 21, 22 (J.S.) 
29 (J. Ss. ) 

siete 

Tadcaster, 27 

York, 20 


Circuit 16—Yorkshire 
His Hon. Jupce 
Grirrirn, M.C. 
Beverley, 9 
Bridlington, 5 
Goole, 20 (R.), 23 
Great Driffield, 19 
+*Kingston-upon-Hull, 


12 (R.), 13 (R.), 14 
15, 16 (J.S.), 19 
(R.B.), 26 (R.) 


Malton, 21 
Scarborough, 6, 7, 13 
(R.B.) 
Selby, 2 
Thorne, 22 
Whitby, 7 (R.), 8 
Circuit 17—Lincoln- 
shire 
His Hon. JupGe SHovE 
Barton-on-Humber, 30 


(R.) 
—— 15 (R.), 22, 29 
(R.B.) 
Bens 


5 (R.) 
Brigg, 1 
Caistor, 13 
Gainsborough, 14 (R.), 


6 
Grantham, 7 (R.), 23 
t*Great rrr Aw ee : 
(R. 3B), 7(J.S.), 8 
(J.S.), 29 
(R. every Tuesday) 
Holbeach, 22 (R.) 
Horncastle, 9 (R.) 
*Lincoln, 8 (R.), 12 
*Louth, 20 
Market Rasen, 20 (R.) 
Scunthorpe, 5, 12 (R.), 


19 
Skegness, 9 (R.) 
Sleaford, 27 
Spalding, 21 
Spilsby, 15 


Circuit nee 
hamshire 
His Hon. JupGE 
CAPORN 
Doncaster, 7, 8, 9 
East Retford, 6 (R.) 
Mansfield, 13, 27 
Newark, 6 (R.), 29 
*Nottingham, 8 (R.B.), 
14, 15, 16 (J.S.), 21, 
22, 23 (B.) 
Worksop, 20 


Circuit 19-Derbyshire 
His Hon. JupGe 
WILLES 
Alfreton, 22 
Ashbourne, 13 
Bakewell, 
Burton-on-Trent, 2 
(R.B.) 
Buxton, 19 
Chesterfield, 16, 


(J-S.) 
*Derby, 14, 27 (R.B.), 
28, 29 G S.) 
Iikeston, 27 
Long Eaton, 
Matlock, 12 
New Mills, 
Wirksworth, 


23, 30 
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Circuit 20—Leicester- 
shire 
His Hon. JupGe 
Fretp, K.C. 
Ashby-de-la-Zouch, 15 
*Bedford, 13 (R.B.), 21 
Hine kley, 14 
Kettering, 20 
*Leicester, 5,6, 7 (J-S.) 
(B.), 8 (B.), 9 (B.) 
Loughborough, 13 
Market Harborough, 12 
Melton Mowbray, 23 
Oakham, 16 
Stamford, 19 
Welling gborough, 2 22 


Circuit 21—Warwick- 
shire 


His Hon. JupGe 
ForBES 

His Hon, JuDGE 
Tucker (Add.) 

*Birmingham, 12, 13, 
14, 15,16 19, 20, 21, 
22, 23, 26, 27, 28, 29, 
30 


Circuit 22—Hereford- 
shire 
His Hon. JupGE 
LANnGMAN, O.B.E. 
Bromsgrove, 23 
Bromyard, 
Evesham, 14 
Great oy ilvern, 12 
Hay 
*Here Fall 20 
* Kidderminster, 6, 7 
Kington, 
Ledbury, 26 
*Leominster, 19 
Ross, 22 
*Stourbridge, 
Tenbury, 
*Worcester, 8, 9 


Circuit 23 — North- 
amptonsbire 
His Hon. JupGE 
HAMILTON 
Atherstone, 22 
Banbury, 16 
Bletchley, 14 
Chipping Norton, 28 
*Coventry, 19 (R.B.), 
20, 26 
Daventry, 
Leighton Buzzard, 
*Northampton, 12, 13 
(R.B.) 
Nuneaton, 27 
Rugby, 29 
Shipston-on-Stour, 21 
Stow-on-the-Wold, 
Stratford-on-Avon, 15 
*Warwick, 23 (R.B.) 


Circuit 24— Mon- 
mouthsbire 
His Hon. JupGe 
THOMAS 
Abergavenny, 
Abertillery, 13 
Bargoed, 14 
Barry, 8 
+*Cardiff, 5, 6, 7,9 
Chepstow, 
Monmouth, 20 
*Newport, 22, 23 
Pontypool and Blaen- 
avon, 21, 30 
*Tredegar, 15 


Circuit 25—Stafford- 
shire 
His Hon. JupGE 
Norris 
*Dudley, 13, 20, 27 
Redditch, 9 
*Walsall, 15, 22, 29 
— Bromwich, 14, 21, 


15, 16 


Seite, 16, 
) 


Circuit 26—Stafford- 
shire 
His Hon. Jupce 
TUCKER 
*Hanley, 8, 22, 23 
Leek, 19 
Lichfield, 5 
Newcastle - 
Lyme, 20 
*Stafford, 2 
Stoke-on-Trent, 7 
Stone, 26 
Tamworth, 9 
Uttoxeter, 30 


under - 


Circuit 28-Shropshire 
His Hon. JupGE 
SamuEL, K.C. 
Brecon, 
Bridgnorth, 
Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 





Lianfyllin, 16 
Llandiloes, 7 
Ludlow, 12 
Machynlleth, 9 
Madeley, 15 
*Newtown, 8 
Oswestry, 13 
*Shrewsbury, 19, 22 
Wellington, 20 
Welshpool, 14 
Whitchurch, 21 


Circuit 29—Caernar- 
vonshire 
His Hon. JupGe Ernest 
Evans, K.C. 
Bala, 27 
+*Bangor, 12 
Blaenau Festiniog, 
*Caernarvon, 14 
Colwyn Bay, 
Conway, 
Corwen, 27 
Denbigh, 20 
Dolgelly, 23 
Flint, 14 (R.) 
Holyhead, 13 
Holywell, 22 
Llandudno, 15 
Llangefni, 
Llanrwst, 16 (R.) 
Menai Bridge, 
Mold, 29 
*Portmadoc, 
Pwllheli, 16 
Rhyl, 21 
*Ruthin, 
Wrexham, 


Circuit 30—Glamor- 
ganshire 
His Hon. JupGEe 
Witiiams, K.C. 
*Aberdare, 6 
Bridgend, 26 (R.), 27 
28, 29, 30 
Caerphilly, 22 (R.) 
Merthyr Tydfil, 8 
*Mountain Ash, 7 
Neath, 21, 22, 23 
*Pontypridd, 14, 15, 16 
*Porth, 12 
Port Talbot, 20 
Ystradyfodwg, 13 


Circuit 31—Carmar- 
thenshire 


28, 30 


His Hon. JupGe 
Morkris, K.C. 
Aberayron, 28 (R.) 
+*Aberystwyth, 30 
Cardigan, 19 
+*Carmarthen and 
Ammanford, 2 
t*Haverfordwest, 21 
Lampeter, 
Llandovery, 
Lianelly, 27, 29 
Narbeth, 
Pembroke Dock, 
*Swansea, 12, 13, 14, 15 


Circuit 32—Norfolk 
His Hon. JupGE 
CarEY EVANS 
Beccles, 
Cromer, 28 
Diss, 
Downham Market, 
East Dereham, 7 
Fakenham, 27 
+*Great Yarmouth, 8, 9 
Harleston, 5 
Holt, 
+*King’ s Lynn, 15 (R.), 
29, 30 


*Lowestoft, 
North Walsham, 
*Norwich, 12 (R.), 13 
14, 15, 16 
Swaffham, 
Thetford, 6 


Circuit 33—Essex 
His Hon. JupGe 
WHITMEE 
Braintree, 9 
*Bury St. Edmunds, 27 
*Chelmsford, 13 
Clacton, 20 
Colchester, 14, 15 
Eye, 
Felixstowe, 28 
Halesworth, 5 
Halstead, 
Harwich, 23 
Ipswich, 7, 8 
t*Maldon, 1 
Saxmundham, 
Stowmarket, 16 
Sudbury, 26 
Woodbridge, 12 


Circuit 34-Middlesex 
His Hon. JupGe Tupor 
REEs 
His Hon. JuDGE 
RAWLINS 
Brentford, 8, 12, 14, 16, 
19, 23, 26, 28, 30 
Uxbridge, 13, 27 
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Circuit 35 — Cam- 
bridgeshire 
His Hon. JupGe 
CAMPBELL 
Biggleswade, 6 
Bishops Stortford, 19 
leery Cy 9 (R.B.), 
21 (J.S.) (B.), 22 
Ely, 23 
Hitchin, 9 
*Huntingdon, 8, 23 (R.) 
Luton, 1, 2, 22 (R.B.) 
March, 
Newmarket, 
*Oundle, 
Pete rborough, 9 (R.), 
12, 13 
Royston, 14 
Saffron Walden, 5 
Thrapston, 7 
Wisbech, 20 


Circuit 36—Berkshire 


His Hon. Jupce Date 
His Hon. JupGe DAYNES 
*Aylesbury, 9, 22 (R.B.) 
Buckingham, 27 
Cheltenham, 13, 28 
Gloucester, 14 (D.), 
15 (D.), 29 (D.) 
Henley-on-Thames, 
High Wycombe, 
Northleach, 19 
Oxford, 8, 19 (R.B.), 26 
Reading, 15 (R.B.), 
16 sy ‘2h, 22, Sa, 
30 (D. 
Tewkesbury, 19 
Thame, 
Wallingford, 12 
Wantage, 
Witney, 


Circuit 37-Middlesex 


His Hon. JupGcr Sir 

GERALD HARGREAVES 

His Hon. Jupce ALuN 
PuGu 


Chesham, 6 

*St. Albans, 20, 23 

West London, 5, 6 7, 
8, 9, 12, 13, 14, 15, 
16, 19, 20, 21, 22, 
23, 26, 27, 28, 29, 30 


Circuit 38-Middlesex 
His Hon. JupGe Done 
His Hon. JupGE 
GRANVILLE-SMITH 
Barnet, 13, 20, 27 
*Edmonton, 12, 13, 15, 
16, 20, 21, 22, 23, 
26, 27, 29, 30 
Hertiord, 19 
Watford, 14, 21, 28 
Circuit 39-Middlesex 
His Hon. JupGE 
ENGELBACH 
His Hon. JupGe 
Rawutns (Add.) 
Shoreditch, 12, 13, 15, 
16, 19, 20, 22, 23, 26, 
27, 29, 30 
Windsor, 14, 21, 28 


Circuit 40-Middlesex 
His Hon. JupGe 
Tytor, K.C. 

His Hon. Iw DGE 
Drucguer (Add.) 
His Hon. JupGeE ALUN 

PucGu (Add.) 

Bow, 12, 13, 14, 15, 
16, 19, 20, 21, 22, 
23, 26, 27, 28, 29, 30 


Circuit 41-Middlesex 

His Hon. JupGEe 
EARENGEY, WK.C. 

His Hon. JupGE 
Trevor HUNTER, 
K.c. (Add.) 

Clerkenwell, 8, 9, 12, 

13, 14, 15, 16, 19, 
20, 21, 22, 23, 26, 
27, 28, 29, 30 


Circuit 42-Middlesex 
His Hon. Jupce 


DALE 

Bloomsbury, 12, 13, 14, 
15, 16, 19, 20, 21, 
22, 23, 26, 27, 28, 
29, 30 


Circuit 43-Middlesex 
His Hon. JupGEe 
BensLtey WELLS 
Marylebone, 8, 9, 12, 
13, 14, 15, 16, 19, 
20, 21, 22, 23, 26, 
27, 28, 29, 30 


Circuit 44-Middlesex 
His Hon. JupGEe 
DrucQueR 
Westminster, 12, 13, 
14, 15, 16, 19, 20, 


21, 22, 23, 26, 27, 


28, 29, 30 
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Circuit 45—Surrey 

His Hon. JupGe 
Hancock, M.C. 

His Hon. JupGe 
Hurst (Add.) 

*Kingston, 6, 9, 13, 16, 
20, 23, 27, 30 

*Wandsworth, 7, 8, 9, 
14, 15, 16, 21, 22, 
23, 28, 29, 30 


Circuit 46-Middlesex 
His Hon. JupGe NEAL, 


M.C. 
*Willesden, 9, 12, 13 


14, 15, 16, 20, 21, 
22, 23, 26, 27, 28, 
29, 30 
Circuit 47—Kent 
His Hon. JupGe 
Daynes, K.C. 
Southwark, 12, 19, 30 
Woolwich, 14, 21, 28 


Circuit 48—Surrey 
His Hon. JupGe 
CoLLINGwooD 
His Hon. JuDGE 
CLotuter, K.C, 
Dorking, 15 
Epsom, 7, 13, 14, 21 
*Guildford, 8, 20, 29 
Horsham, 22 
Lambeth, 8, 9, 12, 14, 
16, 19, 21, 23, 26, 
27, 28, 30 
Redhill, 28 


Circuit 49—Kent 
His Hon. Jupce 
CLEMENTS 

Ashford, 5 
*Canterbury, 6 
Cranbrook, 19 
Deal, 
+Dover, 
Folkestone, 
Hythe, 
*Maidstone, 2 
Margate, 
+Ramsgate, 21 
+*Rochester, 14, 15 
Sheerness, 
Sittingbourne, 13 
Tenterden, 


Circuit 50—Sussex 
His Hon. JupGce 
Arcuer, K.C. 
Arundel, 
Brighton, 8, 9, 
23, 29, 30 
+Chichester, 16 
*Eastbourne, 14 
*Hastings, 6 
Haywards Heath, 
*Lewes, 5 
Petworth, 27 
Worthing, 20 


Circuit 51 — Hamp- 
shire 


His Hon. Jupce 
Tornam, K.C. 
Aldershot, 
Basingstoke, 14 
Bishops Waltham, 
Farnham, 21 
*Newport, 
Petersfield, 16 
t*Portsmouth, 5 (B.), 8, 
15, 22 


Romsey, 

Ryde, 28 
t*Southampton, 6, 
14 (B.), 20 

*Wirnchester, 7 


Circuit 52—Wiltshire 
His Hon. Jupce 
Jenkins, K.C. 

*Bath, 15 (B.) 
Calne, 2 
Chippenham, 13 
Cirencester, 16 
Devizes, 12 
Dursley, 22 
*Frome, 21 (B.) 
Hungerford, 
Malmesbury, 22 (R.) 
Marlborough, 20 
Melksham, 
*Newbury, 5 (B.) 
Stroud, 6 

*Swindon, 14 (B.) 
Trowbridge, 9 
Warminster, 26 
Wincanton, 23 


Circuit 54-Somerset- 
shire 
His Hon. Jupce 
Hurst 
+*Bridgw: re 16 
+*Bristol, 6, 7, 8, 9 (B.), 
12 (J.S.), 14, 15, 22, 


13, 


Gloucester, 5, 19 





Minehead, 13 
Newent, 21 (R.) 
Newnham, 30 (R.) 
Thornbury, 26 

*Wells, 20 
Weston-super-Mare, 21 


Circuit 55 — Dorset- 
shire 


His Hon. JupGe 
ARMSTRONG 
Andover, 7 (R.) 
Blandford, 
*Bournemouth, 15 (R.), 
19, 20, 22 
Bridport, 27 (R.) 
Crewkerne, 13 (R.) 
*Dorchester, 9 
Lymington, 
*Poole, 14, 21 (R.) 
Ringwood, 
*Salisbury, 1 
Shaftesbury, 5 
Swanage, 
*Weymouth, 6 
Wimborne, 
*Yeovil, 8 
Circuit 56—Kent 
His Hon. JupGce Sir 
GeraLp Hurst, K.C. 
Bromley, 16, 27, 28 
nr 12, 14, 21, 23, 


Dartford, 15 

East Grinstez ad, 13 
Gravesend, 26 
Sevenoaks, 19 
Tonbridge, 29 
Tunbridge Wells, 22 


Circuit 57-Devonshire 
His Hon. JupGe Pratt 
Axminster, 19 
t* Barnstaple, 27 
Bideford, 28 
Chard, 15 (R.) 
+*Exeter, 15, 16 
Holsworthy, 
Honiton, 
Langport, 19 (R.) 
Newton Abbot, 22 
Okehampton, 
South Molton, 29 
Taunton, 12 
Tiverton, 21 
*Torquay, 13, 14 
Torrington, 
Totnes, 23 
Wellington, 26 
Circuit 58—Essex 
His Hon. JupGe 
Hunter, K.C, 
His Hox. JupGe 
ANDREW 
Brentwood, 16 
Grays Thurrock, 6 
liford, 5, 7, 8, 12, 13, 
14, 15, 19, 20, 21, 
22, 26, 27, 28, 29 
*Southend, 7, 8, 9, 14, 
15, 21 (R.B.), 28, 29 


Circuit 59—Cornwall 
His Hon. JupGce 
ARMSTRONG 
Bodmin, 
Camelford, 
Falmouth, 19 
Helston, 
Kingsbridge, 14 
Launceston, 
Liskeard, 8 (R). 
Newquay, 8 
+* Penzance, 12 
Plymouth, 7 (R.), 20, 
21, 22, 23 
Redruth, 26 (R.) 
St. Austell, 13 
Tavistock, 15 
t*Truro, 9 


The Mayor's & City 
of London Court 


His Hon. JupGE 
Str GERALD Dopson 
His Hon. JupGe 
BEAZLEY 
His Hon. JuDGE 
McCLuRE 
His Hon. Jupce 
THomas 
ss 12, 13, 14, 
JS), 19, 20, 


15, 16 ( 
21 (A), 22, 23 (J.S.), 


26, 27, 28 (A.), 29, 
30 (J.8.) 
* = Bankruptcy 
Court 
+ = Admiralty 
Court 
(R.) = Registrar 
(J.S.) = Judgment 
Summonses 
(B.) = Bankruptcy 
(R.B.) = Registrar in 
Bankruptcy 
(D.) = Divorce 
Sittings 
(Add.) = Additional 
Judge 
(A.) = Admiralty 





es AP  b. 


Co! 


on 
Wei 
the 
the 
stil 
tok 
to I 
tim 
bef 
his, 
wit! 
the 
The 
con 
the 
fact 
all } 
deb: 
Cau 
his ° 
dec 


argu 
the | 
was 
anot 
esse! 
preg 
Whi 
whet 
fora 
for t 
hush 
If b 
to ce 
the 1 
was 
have 
and, 
was 
right 
have 
child 
the 7 
chose 
whet 
outsi 
Tu 
Pu 


So 
and | 


Husb 
Hu 
Sui 
Vic 
Ap} 
The 
had ¢ 
husba 
wife 
at H 
before 
Durin 
at his 











December 27, 1947 


NOTES OF CASES 


COURT OF APPEAL 
Smith v. Smith 
Tucker and Bucknill, L.JJ., and Pilcher, J. 
27th October, 1947 
Husband and wife—Nullity—Wife pregnant at time of marriage— 

Marital intercourse after ‘‘ discovery of grounds for decree ’’— 

Degree of belief necessary—Matrimonial Causes Act, 1937 

(1 Edw. 8 & 1 Geo. 6, c. 57), s. 7 (1) (iii). 

Appeal from a decision of Judge Forbes, sitting as a Divorce 
Commissioner. 

The appellant husband and the respondent wife were married 
on 7th July, 1945. On 8th February, 1946, she bore a child, 
weighing 8} lbs., exactly seven months after the marriage. On 
the husband’s inquiry, after receipt of an anonymous letter, 
the midwife told him that it was a full-time child. The husband, 
still believing that the child was his, consulted the doctor, who 
told him that it would be rather unusual for a baby of that weight 
to be premature. The husband knew that a child’s being a full- 
time child meant that it had been conceived about nine months 
before its birth. Without asking his wife whether the child was 
his, the husband, on 25th February, 1946, had marital intercourse 
with her. On the 7th March, on his inquiry, she confessed that 
the child was not his. He thereupon began these proceedings. 
The Commissioner did not find that the husband “ was positively 
convinced ”’ of his wife’s guilt, because he was struggling against 
the belief, but, being of opinion that the husband had before him 
facts and opinions which made it abundantly clear to him that in 
all probability the child was not his, he held that the husband was 
debarred from relief by proviso (iii) to s. 7 (1) of the Matrimonial 
Causes Act, 1937, because he had had marital intercourse with 
his wife since his “ discovery . . . of the existence of grounds for a 
decree,’’ and dismissed the petition. The husband appealed. 

BUCKNILL, L.J., asked to give judgment first, said that it was 
argued that whereas there was a finding by the Commissioner that 
the husband, when he had intercourse with her on 25th February, 
was not positively convinced that his wife had been pregnant by 
another man when he married her, in this particular case it was 
essential that the husband should believe that his wife was 
pregnant in that way before the proviso came into operation. 
While of opinicn that that belief must play its part in considering 
whether the husband had discovered the existence of the grounds 
for a decree, he (his lordship) did not think it a condition precedent 
for the operation of the proviso, for it might very well be that the 
husband refused to believe in the teeth of overwhelming evidence. 
If belief in those circumstances were essential for the proviso 
to come into operation, a very grave injustice would be done to 
the wife whose position, also, must be taken into account. She 
was entitled to maintain that if the husband knew or ought to 
have known that she was pregnant at the time of the marriage, 
and, notwithstanding that, chose to have connection with her, she 
was entitled to relief under the proviso. The Commissioner was 
right in his finding that the facts laid before the husband would 
have made abundantly clear to any reasonable man that the 
child was not his, and that was the proper test when interpreting 
the proviso. Having the facts in his mind which he had, he had 
chosen to have intercourse with his wife without asking her 
whether his suspicions were correct. He had thus put himself 
outside the relief given by s. 7. The appeal failed. 

Tucker, L.J., gave judgment agreeing. 

PILcHER, J., agreed. 

CounsEL: A. P. Marshall, K.C.; F. S. Laskey. 

Soticitors : Browne & Wells, Northampton ; Porrett, Fawcett 
and Renwick, Sheffield. 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law. 


Forsyth v. Forsyth 
Tucker, Bucknill and Cohen, L.JJ. 
lst November, 1947 
Husband and Wife — Maintenance — Wife’s complaint — 

Husband domiciled and resident in Scotland—Jurisdiction— 

Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 

Vict. c. 39), s. 4. 

Appeal from a decision of the Divorce Divisional Court. 

The respondent wife complained that the appellant husband 
had deserted her. At the date of the justices’ summons to the 
husband to appear before them to answer the complaint, the 
wife was living at Tottenham, in England, and the husband 
at Huntly, in Scotland. There was no evidence that either 
before or after the issue of the summons he was ever in England. 
During the marriage the parties had lived together in Scotland, 
at his parents’ house, while the husband was on leave. The 
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husband was ordinarily resident in Scotland, and the wife was 
at the material time, with the full consent of the husband, 
resident in England. It was contended for the husband (a) that 
his residence in England as well as the wife’s was a condition 
precedent to the exercise by the justices of their jurisdiction ; 
and (b) that he had not consented to their jurisdiction by 
appearing before them by his solicitor. (Cur. adv. vult.) 
Tucker, L.J., read a judgment in which he said that, on the 
first and main point, he agreed with the judgment of Bucknill, L. J., 
which he had had an opportunity of reading. On the second point 
the wife relied on the well-known authorities which had decided 
that the courts of this country would enforce the judgments of 
foreign courts of competent jurisdiction where the defendant 
was at the beginning of the action resident in a foreign country, 
or where, at the time of judgment, he was a subject of the sovereign 
of that country, or where he had, by voluntarily appearing in 
the action, submitted to the jurisdiction of its courts: see 
Harris v. Taylor {1915) 2 K.B. 580. In each such case the court 
had had to consider on the facts whether the defendant had volun- 
tarily submitted to the jurisdiction of a competent foreign 
court. Such cases had no application to courts of inferior 
jurisdiction in this country which derived their jurisdiction from 
statute. If such an inferior court lacked jurisdiction, parties 
could not, by agreement or otherwise, confer jurisdiction upon it. 
An instance of that principle was Foster v. Usherwood (1877), 
3 Ex. D. 1, see per Bramwell, L.J., at p. 3. See also R. v. 
Shropshire County Court Judge (1887), 20 Q.B.D. 242. True, 
in some circumstances the court might refuse to allow prohibition 
to issue where the applicant had by his conduct waived or 
acquiesced in some irregularity of procedure, or had not taken 
objection at the proper time ; but the reason for that was that the 
issue of a writ of prohibition was discretionary, and that the 
court might refuse that relief, not because the applicant had by 
his conduct conferred on an inferior tribunal jurisdiction which 
it did not possess, but in the exercise of its discretion in the 
grant of that particular remedy. The court was not here con- 
cerned with prohibition. Appeal lay to a divisional court of 
the Divorce Division from a decision of justices under the Act 
of 1895, and a respondent to an application under that Act over 
whom justices had no jurisdiction was not precluded from 
appealing on the ground of lack of jurisdiction from an order made 
against him by reason of the fact that he had been represented 
by a solicitor who, as in the present case, while protesting against 
the jurisdiction at every stage, had asked some questions of the 
applicant which did not appear to be exclusively relevant to the 
question of jurisdiction. The appeal should be allowed. 
BucKNILL, L.J., said that the material words of s. 4 of the Act 
of 1895 were that any married woman whose husband should 
have deserted her might apply to any court of summary juris- 
diction acting within the petty sessional district in which the 
cause of complaint had wholly or partially arisen for an order 
under the Act. The decision turned on the question whether 
s. 4 of the Act of 1895 must be qualified by the general principle 
stated by Lord Selborne in Berkley v. Thompson (1884), 10 App. 
Cas. 45, at p. 49, a bastardy case, that not only must there be a 
cause of action of which the tribunal could take cognizance, but 
there must be a defendant subject to the jurisdiction of that 
tribunal ; and that a person resident abroad, still more ordinarily 
resident and domiciled abroad, and not brought by any special 
statute or legislation within the jurisdiction, was prima facie 
not subject to the process of a foreign court, but must be found 
within the jurisdiction to be bound by it ; and see Dicey’s Conflict 
of Laws (5th ed.), p. 398, r. 5. In Carrick v. Hancock (1895), 
12 T.L.R. 59, Lord Russell of Killowen, C.J., observed that the 
jurisdiction of a court was based upon the principle of territorial 
dominion, and that the question of the time the person was 
actually in the territory was immaterial. That passage in 
Lord Russell, C.J.’s judgment was cited with approval by 
Bankes, L.J., in Harris v. Taylor [1915] 2 K.B. 580, at p. 582. 
Lord Merriman, P., thought that the combined effects of s. 4 
of the Summary Jurisdiction Act, 1848, s. 4 of the Act of 1895, 
and s. 4 of the Summary Jurisdiction (Process) Act, 1881, com- 
prised ‘‘ special legislation ’’ which brought the husband, although 
resident in Scotland, within the jurisdiction. He (the lord 
justice) did not agree that those Acts had that result. The fact 
that s. 4 of the Act of 1848 was quite general in its terms did not 
take it out of the general principle laid down by Lord Selborne, 
L.C. Section 4 of the Act of 1881 was procedural only, and, as 
Lord Selborne, L.C., pointed out in Berkley v. Thompson, supra, 
proceeded on the assumption of jurisdiction under the Summary 
Jurisdiction Acts. He (Bucknill, L.J.) doubted whether it was 
necessary to prove that the husband was ordinarily resident in the 
jurisdiction at the time when the summons was issued, and 
thought that mere presence therein was sufficient. The only 
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case in point was decided in Scotland—McQueen v. McQueen 
{1920} 2 S.L.T. 405. The decision was confirmed on appeal by 
the Second Division of the Inner House on the 14th July, 1921 : 
see 85 J.P. Jo. 335. In his (his lordship’s) opinion, McQueen v. 
McQueen, supra, was rightly decided, and the same decision should 
be given here. He agreed with Tucker, L.J., on the second point, 
and that the appeal succeeded. 

CoHEN, L.J., agreed. 

CouNSEL: Montagu, K.C., and James MacMillan ; Rewcastle, 
K.C., B. Lewis and Gavin Simonds. 

SoLicitors: H.H. Wells & Sons, for Andrew Duncan, Huntly ; 
Alfred Slater & Co. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Ellis & Sons Amalgamated Properties, Ltd. v. Sisman 
Tucker and Cohen, L.JJ., and Jenkins, J. 
12th December, 1947 
Landlord and tenant—Rent restriction—House demolished by 
enemy action—Determination of contractual tenancy—Tenant's 
claim to statutory tenancy of partially erected house—Rent 

Restrictions Acts, 1920-1939—Landlord and Tenant (War 

Damage) (Amendment) Act, 1941 (4 & 5 Geo. 6, c. 41), s. 1. 

Appeal from a decision of Judge Ralph Thomas, given at the 
Mayor’s and City of London Court. 

The plaintiff was the tenant of a house within the Rent 
Restrictions Acts of which the defendant company were the 
landlords. The tenancy was weekly at a rent of 22s. 6d. a week 
and was a “ short tenancy ”’ within the meaning of s. 1 (10) of 
the Landlord and Tenant (War Damage) (Amendment) Act, 1941. 
On 8th March, 1941, the premises were rendered unfit for human 
habitation by enemy action. No notices under the Landlord 
and Tenant (War Damage) Acts were served, and no communication 
took place between the parties before 12th September, 1946. 
The house was pulled down and cleared away by the local 
authority with the exception of the foundations. At the date 
of the present action there was being constructed on the site 
a house in all respects similar to that which had been damaged, 
although new materials were used. The new house was not 
quite completed so as to be fit for habitation. The cost of 
reconstruction was being met out of payments by the War 
Damage Commission. On 10th June, 1947, the landlords 
determined the contractual tenancy by a valid notice to quit 
expiring on 21st June. The landlords now sued the tenant, 
contending that the house occupied by him in 1941 had ceased 
to exist and that all his interest in the land had been determined, 
and claiming a declaration that he had no right to occupy the 
land or any building constructed or to be constructed on it. 
The tenant contended that under the Act of 1941 he had a right 
to re-occupy the house as soon as it should be rebuilt. The 
county court judge found that the tenant had the intention 
of returning to the premises while his contractual tenancy was 
continuing and thereafter. He was of opinion that as, if the 
house had merely been damaged and repaired, the tenant would 
without doubt have been entitled to re-occupy it, even if it had 
been to a large extent demolished, it made no difference that the 
house was so badly damaged that it had to be rebuilt. The 
landlords had, he thought, in effect repaired the house. He, 
therefore, gave judgment for the tenant. The landlords appealed. 
By s. 15 (1) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, a statutory tenant is ‘‘a tenant who 
by virtue of the provisions of this Act retains possession of any 
dwelling-house to which this Act applies.”” Bys.16 (1) of the 
Rent and Mortgage Interest Restrictions (Amendment) Act, 
1933, a ‘‘ dwelling-house ’’ means “a house let as a separate 
dwelling .. .” By-s. 3 (3) of the Act of 1939 for the purposes 
of the Rent Restrictions Acts ‘“‘any land . . . let together with a 
dwelling-house shall” with certain exceptions ‘‘ be treated as 
part of the dwelling-house.’”’ Section 1 of the Landlord and Tenant 
(War Damage) (Amendment) Act, 1941, makes provision with 
regard to damage to premises held on a “ short tenancy ’’ which 
expression included the defendant tenant’s interest in the 
premises whether as contractual or as statutory tenant. 

Tucker, L.J., said that the important question at issue had 
given rise to considerable difference of opinion among county 
court judges. The landlords here contended that there was, 
on the premises at the expiration of the tenant’s contractual 
tenancy, no house “let as a separate dwelling ’’ within the 
definition of ‘‘ dwelling-house ” in s. 16 (1) of the Act of 1933, 
of which the tenant could claim to be the statutory tenant. 
It was contended that the judge’s finding, that all that had 
happened was that the house had been repaired so that the 
tenant had not lost the protection of the Rent Restrictions Acts, 
was one of fact which concluded the matter in the tenant’s 
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favour. In his (his lordship’s) opinion, it must be a question 
of law, whether on the facts, which were undisputed, this house 
could be said to have ceased to exist. It was impossible, on 
those facts, to say that the house in course of erection was the 
same house as that which had been damaged by enemy action 
and then pulled down. The county court judge had been 
misled by applying the test of a landlord’s covenant to repair, 
which did include rebuilding. That, however, did not dispose 
of the case, for the tenant had remained throughout the con- 
tractual tenant of the site on which the old house had stood. 
He remained, therefore, until expiry of the notice to quit, tenant 
of any building, or partly-erected building, on the land. It 
was argued for the tenant that the whole tenor of s. 1 of the 
Act of 1941, and the whole scheme of that Act, were such that the 
court ought to read into it a provision that the landlord could 
not determine a “short tenancy,’’ where the property had 
suffered war damage, without applying to the court and satisfying 
it as to the matters specified in s. 1 (6). It might have been 
desirable that some such provision should be made to protect 
tenants of war-damaged property in such circumstances, but the 
Legislature had not done so and the court could not read into the 
Act the provision suggested. It was also argued for the tenant 
that, by virtue of s. 3 (3) of the Rent Restrictions Act of 1939, 
the land had remained at all times part of the dwelling-house. 
That argument was impossible to accept: the land could not 
be said to be part of a dwelling-house let as a separate dwelling 
when there was no such dwelling-house on the land. If, when 
the notice to quit expired, the defendant tenant was the tenant 
of a house let as a separate dwelling, he was entitled to claim the 
protection of the Rent Restrictions Acts and to be let into 
occupation ; but it was impossible, on the evidence of the county 
court judge’s findings, to say that this partially-erected house 
was, at the expiration of the notice to quit, a house which was 
“let as a separate dwelling.” It was not yet fit for habitation 
or capable of use as a dwelling-house; therefore, the original 
house having ceased to exist, the tenant could not claim the 
protection of the Rent Restrictions Acts and was not entitled to 
occupy the existing building now or at any future time. The 
appeal would be allowed. 

CoHEN, L.J., and JENKINS, J., concurred. 

Leave was given to appeal to the House of Lords. 

CounsEL: Heathcote-Williams ; Crispin. 

Soricitors : Pierron & Morley ; Culross & Trelawny. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 
Monaghan v. Minister of Pensions 
Denning, J. 13th November, 1947 
Pensions—Soldier’s death due to gin poisoning—Gin found while 
on active service—Action in deceased’s own personal sphere. 

Appeal from a decision of a pensions appeal tribunal. 

The tribunal rejected the appellant’s claim to a pension on the 
ground that the death of her husband, a private in the Pioneer 
Corps, was not due to war service. On 12th November, 1944, 
the deceased died in hospital, to which he had been admitted two 
days earlier suffering from gin poisoning. He was in a working 
party in an advanced position near the River Maas, in Holland, 
helping to unload material for the construction of a Bailey bridge, 
in November, 1944. According to the evidence given at a court 
of inquiry, the gin was given to the Pioneers and to R.E.s by some 
Canadians, who said that it came from an abandoned Red Cross 
barge. An analysis of the spirit was impossible as the cask 
was found to be empty. One witness at the inquiry said that he 
himself was given three-quarters of a pint, which he drank. He 
went to bed and remembered nothing until he awoke next 
morning, began to dress, felt dizzy, and “ passed out.” Another 
witness said that he had half a mug of the spirit and did not 
remember going to bed. A third witness said that he had a few 
drinks. They were fiery and burnt his throat, and shortly 
afterwards he ‘ passed out.” All those who drank the gin 
recovered except the deceased. Death was diagnosed as a 
collapse of lungs due to aspirated vomit and right-sided pneumo- 
thorax. It was contended for the appellant that the liquor was 
raw spirit and unfit to drink, but that the deceased had no means 
of knowing that it was unfit to drink ; that after the first mugful 
he did not know what he was doing; and that he was entitled to 
assume that what he was given was fit to drink. It was contended 


for the Minister that there was no evidence that the liquor was 
contaminated, and that the deceased’s death was due to action 
in his own personal sphere. 

DENNING, J., said that the principles applicable were stated in 
Minister of Pensions v. Chennell [1947] K.B. 250. The line had 
to be drawn by common sense between what was a cause and 
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what was merely part of- the surrounding circumstances. The 
cause of the deceased’s death was that, with others, he was 
drinking raw spirit, an act entirely within his personal sphere. 
His war service was only part of the surrounding circumstances. 
The case came within Wedderspoon v. Minister of Pensions [1947] 
K.B. 562. The real cause of death was the deceased’s drinking 
raw spirit and not his war service. 
COUNSEL: Crispin; H. L. Parker. 


Soticitors : Culvoss & Trelawny ; Treasury Solicitor. 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
Goss v. Goss 
Lord Merriman, P., and Wallington, J. 
13th October, 1947 
Divorce—Non-access—Evidence—Admissibility on 
condonation or cruelty. 

Appeal from an order made by Bedford Justices against the 
appellant husband on the ground of desertion. 

When the appeal first came before the court it was adjourned 
because the husband had presented a petition for divorce on the 
ground of adultery. A decree nisi having been pronounced 
and made absolute, the appeal now came on for determination. 

Lord MERRIMAN, P., said the making absolute of the decree 
disposed of the appeal, but he must refer to doubts raised by the 
judgment of Willmer, J., in Morris v. Morris (1947), 63 T.L.R. 465, 
where he criticised and dissented from the view expressed by the 
Divisional Court in Glenister v. Glenister [1945] P. 30, that, 
although Russell v. Russell [1924] A.C. 687 prevented proof of a 
charge of adultery by the giving by either spouse of evidence of 
non-access, a spouse rebutting an allegation of condonation or 
refuting a charge of communicating a venereal disease on the issue 
of cruelty must necessarily be entitled to say that he or she had 
not had sexual intercourse at the time alleged. In Glenister v. 
Glenister, supra, the court followed the well-known passage in 
Lord Dunedin’s opinion in Russell v. Russell [1924] A.C., at 
pp. 728, 729. The question had not arisen for the first time in 
Glenister v. Glenister, supra. He (his lordship) said without hesita- 
tion that it had arisen over and over again. He himself, and, 
he was certain, other judges, had on many occasions given 
decisions based on the admissibility of evidence to rebut an 
allegation of condonation or in relation to a charge of cruelty 
which, if direc ced solely to the question of adultery, would have 
been inadmissible under the rule in Fussell v. Russell, supra. 
He could not believe the law to be that, when a wife admitted 
adultery but alleged that the husband had condoned it by 
intercourse with her on a named date, which happened to coincide 
with the conception of a child which she was expecting, the husband 
was not entitled to deny intercourse on that date, so that, by 
the exclusion of that evidence, he must be held to have condoned 
the wife’s adultery. Whether or not the court was bound by 
Glenister v. Glenister, supra, he (his lordship) proposed to follow 
that part of its judgment which was based on the observations of 
Lord Dunedin in Russell v. Russell, supra. He did not ignore the 
awkwardness of the circumstance that in the present case there 
was a charge of adultery which depended on the same issue of 
intercourse in August, 1945. It was impossible in nature to 
dissociate the two issues, but in law they were quite distinct. 

WALLINGTON, J., agreed. 

CounsEL: H. E. Park. 
represented. 

Soticitors: Ernest W. Long & Co., for C. M. P. Burgess, 
Bedford. 
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The wife did not appear and was not 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law. 


Ward v. Ward 
Lord Merriman, P., and Wallington, J. 
16th October, 1947 
Husband and wife—Maintenance—A mount—Principles on which 
determinable—Summary Jurisdiction (Married Women) Act, 

1895 (58 & 59 Vict. c. 39), s. 5 (c). 

Appeal from an order of Bridport (Dorset) justices. 

The appellant husband made an application to the justices 
to vary by reducing the amount of an order which they had made 
directing him to pay 35s. a week for his wife’s maintenance, 
on her complaint that he had been guilty of desertion. The 
parties were childless and both at work. When all expenses, 
living, travelling, laundry, board and lodging, etc., had been 
deducted on both sides, the husband was left with a clear 45s. a 
week and the wife with a clear 30s. to spend or save, as they 
chose. Another calculation, less favourable to the wife, showed 
the wife as having a surplus 6s. a week greater than the husband’s. 
The justices refused to vary the order, and the husband now 
appealed. 
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Lorp MERRIMAN, P., said that the husband contended that the 
figures disclosed a wholly unreasonable position. It was admitted 
that every case must be decided on its own merits, but Cobb v. 
Cobb [1900] P. 294, was cited as an authority, although 
Lord Merrivale, P., had said, in Jones v. Jones (1929), 142 L.T. 
167, at p. 168, that the conventional standard in the Divorce 
court derived from the old jurisdiction of the ecclesiastical 
courts, by which a wife was not likely to get more than one-third 
of the joint income, was very difficult to apply to a man earning 
wages and a woman able to earn money. He (Lord Merriman) 
had since said the same thing in even stronger terms, but Cobb v. 
Cobb, supra, was still advanced as setting the standard by which 
justices must act. He hoped that editors of textbooks would 
note that it had been repeatedly said since 1929 that it was 
absurd to apply automatically to working-class people a standard 
which was applicable in the days when income tax was one shilling 
in the pound, a rent-roll might be £10,000 a year, and pin money 
was £2,000 or £3,000 a year. Justices had to discover what was 
a reasonable award in the circumstances of the particular case. 
They were, of course, under a statutory duty to have regard to 
the means of the parties, since s. 5 (c) of the Summary Jurisdiction 
(Married Women) Act, 1895, empowered the justices to order 
such a weekly sum not exceeding £2 as the court should, having 
regard to the means both of the husband and the wife, consider 
reasonable, but it was not the only thing that they had to 
consider. He (his lordship) had discussed the so-called “ one-third 
rule,” in relation to people in circumstances which could be 
likened to those in which it came into existence in Chichester v. 
Chichester [1936] P. 129, but that case did not set a standard 
for the guidance of justices in the class of case which came before 
them. Here the justices might well think that the wife, having 
been deserted and obliged to go out to work instead of being 
maintained in a comfortable home, was entitled at least to feel 
that her exertions were not made purely for the husband’s benefit. 
Stephenson v. Stephenson (1925), 41 T.L.R. 550; 69 Sor. J. 678, 
and Jones v. Jones, supra, were both decided before the Money 
Payments (Justices Procedure) Act, 1935, was passed, and at a 
time when that court and justices had to consider money awards 
with the knowledge that their decision was fettered with regard 
to revision by the interpretation which had been put on the words 
‘upon fresh evidence.’’ Since the Act of 1935 no such considera- 
tions applied. That ensured that no permanent hardship was 
done even if the justices made a mistake. There was nothing 
unreasonable in what the justices had awarded in the circum- 
stances, and the appeal must be dismissed. 

WALLINGTON, J., gave judgment, agreeing. 

CounsEL: H. J. Phillimore ; Baskerville. 

Soxicitors: Hatchett, Jones & Co. ; Lovell, Son & Pitfield. 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Casey : 
Oliver, Croom-Johnson and Moiris, JJ. 
4th September, 1947 
Criminal law—Murder—Plea of insanity—Evidence to be called 
by defence. 

Appeal from conviction. ; 

The appellant, having been indicted for the murder of his 
infant son, pleaded that he was insane when the crime was 
committed. The prison doctor, who had made a report on the 
appellant’s mental condition, was called to the witness-box by 
the prosecution in order that he might be questioned by defending 
counsel who had a copy of his report and statement. Counsel 
for the defence in due course called a medical witness, who was 
cross-examined on behalf of the Crown. The appellant was 
convicted. It was contended on the appeal that the course of 
calling the prison doctor as a witness for the Crown might have 
puzzled the jury, and that the court should exercise the power 
given to it by s. 5 (4) of the Criminal Appeal Act, 1907, to 
substitute a verdict of guilty, but insane, for that of guilty. 

Morris, J., delivering the judgment of the court, said that 
while it was abundantly clear that counsel on both sides had 
acted from the most commendable motives and it was clearly 
right that the prosecution should have made available to the 
defence the evidence of the Crown’s medical witness and a copy 
of his statement and arranged for that witness to be available 
in court, the proper course was for the defence to call any witness 
whose evidence was directed to the mental condition of the accused, 
since it was for the defence to raise the issue of insanity. In 
R. v. Oliver Smith (1910), 6 Cr. App. R. 19, the Lord Chief Justice 
said that, the practice having arisen of the Crown’s calling the 
prison doctor to prove insanity, all the judges had resolved that it 
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was not proper for the Crown to call evidence of insanity, but 


at the disposal of the prisoner’s counsel to be used by him if he 
thought fit; and the court stated that the only general rule 
that could be laid down was that insanity, if relied upon asa 
defence, must be established by the defendant. If the principle 
that it was for the defence to call the witnesses in relation to the 
topic of insanity were not observed, difficulty and embarrassment 
might result, no matter how well intentioned the decision to adopt 
a different course might have been. Nothing said above, however, 
was relevant to the question of the appropriate procedure to be 
adopted if the issue were whether an accused person was fit to 
plead. Here, on the material before them, it had been open to 
the jury to find as they had, but further inquiries could and would 
be made into the mental state of the appellant by other authorities, 

CounsEL: Vaughan, K.C., and J. Sullivan; C. L. Henderson, 
K.C., and H. G. Talbot. 

Soxicitors : Philip Baker & Co., Birmingham ; The Director of 
Public Prosecutions. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


OBITUARY 
Mr. T. HOLTBY 
Mr. Thomas Holtby, solicitor, of Driffield, Yorkshire, died on 
15th December, aged seventy-six. Admitted in 1896, he had 
been Coroner for the East Riding of Yorkshire since 1919, and 
was also County Court Registrar of Scarborough, Bridlington and 
Great Driffield, and Clerk to the Magistrates. 


Mr. F. B. TOMPKINS 
Mr. Francis Blagden Tompkins, solicitor, of Messrs. Arnold, 
Cooper &; Tompkins, of Chichester, died recently, aged 
eighty-seven. He was admitted in 1885 and held many public 
appointments, among them those of Deputy Town Clerk, Deputy 
Coroner and Clerk to the City Magistrates. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read Second Time :— 
COATBRIDGE BURGH EXTENSION, &C., ORDER CONFIRMATION 
Bit [H.C.} [16th December. 
PENSIONS (GOVERNORS OF Dominions, &c.) BILL [H.C.] 
[16th December. 


Pusiic Works Loans BILL [H.C. {16th December. 


Read Third Time :— 
WaTER BiLt [H.L.] 
In Committee :— 
Law REFORM (PERSONAL INJURIES) BILL [H.C. 
[16th December. 


HOUSE OF COMMONS 
Read First Time :— 
CINEMATOGRAPH FiLms BILv [H.C.} [12th December. 
To make further provision for securing the exhibition of a 
certain proportion of British cinematograph films and otherwise 
to amend and continue the Cinematograph Films Act, 1938. 


{16th December. 


Read Second Time :— 
REQUISITIONED LAND AND WaR Works BILL [H.C.} 
[16th December. 


QUESTIONS TO MINISTERS 
War DAMAGE VALUE PAYMENTS (INCOME TAx) 

In answer to Mrs. MippLETON, who asked whether his attention 
had been drawn to the fact that some Inspectors of Taxes were 
charging income tax on the capital value of war damage payments, 
the CHANCELLOR OF THE EXCHEQUER Said that those payments 
did not constitute income for income tax purposes, and promised 
to inquire into particular cases if details were sent to him. 

{16th December. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 

Exchange Control (Payments) (Portuguese Monetary 
Area) Order. December 10. 

National Insurance (Compensation) 
Provisions) Regulations. December 5. 


{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 
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NOTES AND NEWS 


Honours and Appointments 
Mr. G. R. HincuciirFe, K.C., has been appointed Solicitor- 
General of Durham County. 


Professional Announcement 
Messrs. THRING, SHELDON & INGRAM, of 4 Queen Square, 
Bath, Somerset, announce that Mr. ARTHUR IRVINE INGRAM is 
retiring from the firm as from 1st January, 1948. The remaining 
partners, Mr. HENRY GABRIEL SHELDON, Mr. CHRISTOPHER 
WILLIAM THRING and Mr. Bastt HENRY SHELDON, will continue 
to practise as THRING, SHELDON & INGRAM at the same address. 


Notes 

A memorial service for the late Lord Hemingford was held at 
Westminster Abbey on 18th December. The Lord Chancellor 
and the Prime Minister were represented, and the Speaker of the 
House of Commons attended. The Law Society was represented 
by Col. W. Mackenzie Smith, D.S.O., T.D. (President), Mr. H. 
Nevil Smart, C.M.G., O.B.E., J.P. and Mr. G. F. Pitt-Lewis, 
M.C., B.A. (Members of the Council), Mr. T. G. Lund (Secretary) 
and Mr. E. H. V. McDougall (Under-Secretary). Others present 
included Mr. G. Hume Mitchell and Mr. A. R. Paterson (Clarke, 
Rawlins & Co.), Mr. A. H. Morton (Law Association) and 
Mr. F. J. Holroyde (Solicitors’ Law Stationery Society, Ltd.) 

The Council of The Law Society announce that of 548 candidates 
for the Trust Accounts and Book-keeping Examination held on 
7th November, 362 were successful. 

At a meeting of the United Law Society in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 15th December 
(Mr. F. R. McQuown in the chair), the subject for debate was : 
“That our penal system is in need of urgent reform.’’ The 
chairman gave his casting vote against the motion. The 
attendance was nineteen, including three visitors. 

The following additions have been made to areas covered by 
tribunals set up under the Furnished Houses (Rent Control) 
Act, 1946: Burnley: urban district of Padiham; Derby : 
urban district of Kirkby-in-Ashfield ; Gateshead : urban district 
of Spennymoor; rural districts of Easington, Sunderland and 
Lanchester ; Huddersfield: urban district of Kirburton; rural 
district of Wakefield ; Middlesbrough : borough of Hartlepool ; 
rural district of Sedgefield; Penrigh: rural district of North 
Westmorland ; Plymouth : borough of Launceston; Preston : 
rural district of Lundesdale ; Reading : rural district of Henley ; 
Rochdale: urban district of Whitworth; St. Helens: urban 
district of Standish-with-Langtree ; Shrewsbury : rural district 
of Wem; Stockport : urban district of Wilmslow. 


THE WORSHIPFUL COMPANY OF SOLICITORS OF 


THE CITY OF LONDON 

At the December Court three candidates were admitted to the 
Freedom and four elected to the Livery. Amongst the latter 
was Mr. Desmond Heap, who was recently appointed Comptroller 
and City Solicitor. He carries forward the connection between 
that post and the Company which commenced with his pre- 
decessors, Sir Homewood Ciawford, one of the prime movers in 
the foundation of the Company, and its first Master (1905-10), 
and Mr. Anthony Pickford, now Town Clerk of the City of 
London, who was Master in 1936-7, and is still a member of the 
Court. On the same day the Company lost one of its few surviving 
founder-members by the death of Lord Hemingford, who, with 
another founder, Lord Lloyd George, was elected an Honorary 
Associate when the Company was granted its Livery in 1944. 
Thirteen founder-members have continued their association with 
the Company unbroken since it was formed forty years ago 
They are: Mr. J. M. Haslip, J.P. (Master 1923-24), Colonel 
H. D. P. Francis, C.B.E., M.C., T.D. (Clerk 1908-20 and Master 
in 1927-28), Mr. H. S. Syrett, C.B.E., C.C. (Master in 1937-38), 
Mr. Archibald Hair (Master in 1939-42) and Lt.-Col. R. Q. 
Henriques, Mr. C. E. Mills, J.P., and Mr. J. T. Plowman 
(Assistants), with six other founders who are Freemen of the 
Company. 


Wills and Bequests 
Mr. R. Brown, solicitor, of Newcastle-on-Tyne, left £114,243. 
Mr. A. Heaver, solicitor, of Ennismore Gardens, S.W., left 
£64,912. 
Mr. H. R. Pyke, solicitor, of Balham, left £5,216. 











